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APRIL 9 MADE FILING DATE FOR WAGE-HOUR HEARING .i-f.: 

y , ON "EXECUTIVE," ETC., IN V/HOLESALE DISTRIBUTIVE TPJLDES 

Postponement from Apr i l 3 t o Apr i l 9 of t h e date for f i l i n g w r i t t e n 

s ta tements and n o t i c e s of i n t e n t i o n to appear i n connec t ion v d t h t h e hear ing on 

" e x e c u t i v e , " " a d m i n i s t r a t i v e , " " p r o f e s s i o n a l , " and "ou t s ide salesman" as the 

terms are used i n the \'!rholesale d i s t r i b u t i v e t r a d e s to define exempt employees 

under the Fa i r Labor Standards Act , was announced today by Colonel P h i l i p B. 

Fleming, Adra in is t ra tor of the Y/age and Hour D iv i s i on , U. S, Department of Labor, 

(Federal R e g i s t e r , Apr i l 3 , 1940.) The hear ing v d l l be before Harold S t e i n , 

t he p r e s i d i n g o f f i c e r de s igna t ed , a t 10:00 o ' c l ock on V/ednesday, Apr i l 10, i n 

the V/ashington H o t e l . •;'• , 

Colonel Fleming announced yes t e rday t h a t r e p r e s e n t a t i v e s of groups i n 

f i e l d s o ther t h a n the wholesa le d i s t r i b u t i v e t r a d e s , v.'-ho b e l i e v e t h a t t h e i r 

i n t e r e s t s may be a f fec ted by d e f i n i t i o n s i s sued as a r e s u l t of the hea r ing , w i l l 

a l so be pe rmi t t ed to f i l e l e g a l b r i e f s and p a r t i c i p a t e i n o r a l argument i f any 

i s had a t t he h e a r i n g . 

The postponement was announced because many had sought fu r the r d e t a i l s on 

the scope of the hea r ing a f t e r i t was f i r s t announced on March 18 , and might be 

denied the oppor tun i ty t o p a r t i c i p a t e i f they were he ld t o the Apr i l 3 c l o s i n g 

d a t e . . . ' • . 

In answer to the sugges t ion t h a t wider p u b l i c a t i o n be given t h e p roposa l s 

to change t h e d e f i n i t i o n s v.-'hich form the bas i s of the h e a r i n g , the p r e sen t d e f i n i 

t i o n . P a r t 541 of the V/age and Hour Regu la t i ons , and t h e proposed changes, a re 

l i s t e d h e r e w i t h . V/hile the proposed changes i n wording a re sweeping i n coverage , 

t he so le ques t i on before t h e Apr i l 10 hea r ing , as de l imi ted i n the Notice of Hear

i n g , i s what change i f any should be made i n the d e f i n i t i o n s of t h e terms involved 
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Soction 541 reads as follows: •: •' 

"Section 541,1 — Executive and administrative 

The term 'employee employed in a bona fide executive 
(and) administrative * * * capacity' in section 13 (a) ( l ) 

- of the Act shal l mean any employee whose primary duty is the 
management of the establishment, or a customarily rnoognized 
department thereof, in which he is employed, and who 
customarily and regular ly d i rec ts the work of other employees 
there in , and who has the authori ty to hire and f i r e other 
employees or whose suggestions and recommendations as to the 
hir ing and f i r ing and as to the adveneement and promotion or 
any other change of status of other employees wi l l be given 
pa r t i cu la r weight, and who customarily and' regularly exer
cises discret ionary powers, and who does no substant ia l 
amount of work of the same nature as that performed by non-
exempt employees of the employer, and who is comp ans a.ted for ;„, 
his services at not less than $30 (exclusive of board, 
lodging, or other f a c i l i t i e s ) for a worlwreek. 

.Section 541,2 — Professional 

The term 'employee employed in a bona fide * * * profes
sional * * * capacity' in section 13 (a) (1) of the Act shall 
mean any employee — 

(a) who is customarily and regularly engaged in work — 

( i ) predominantly i n t e l l e c tua l and varied in ' 
character as opposed to routine mental, manual, 
mechanical or physical work, and 

( i i ) requiring the consistent exercise of d i s 
cret ion and judgment both as to the menner and time 
of performance, as opposed to work subject to •' ' 
active di rect ion and supervision, and 

( i i i ) of such a character that the output produced . , 
or the resu l t accomplished cannot be standaraized 
in r e l a t ion to a given period of time, and 

(iv) based upon educational t ra in ing in a specia l 
ly organized body of knovifledge as distinguished 
froiii a .gsneral academic education and .f̂ 'om an 
apprenticeship and from t ra in ing in the performance 
of routine mental, manual, mechanical, or physical 

• • pro .•'.Oi-:s?s in aicordfin'^e •.dtii a previously indicated ... 
or sttindai-dized formula, plan or procedure, and .. * 

(b) vi'ho does no substant ial amount of vrork of the same 
nature as that performed by nonexempt employees of the employer. 

• "̂  (3890) 
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Section 541,3 — Local r e t a i l i n g capacity 

The term 'employee employed in a bona fide * * * local 
r e t a i l i n g capacity ' in section 13 (a) (1) of the Act shal l 
mean any employee who customarily and regularly i s engaged 
in making r e t a i l sales the greater part of which are in 
i n t r a s t a t e commerce, or who perfoarms work immediately i n c i 
dental t he re to , such as the wrapping or delivery of packages, 
and who does no substant ial amount of vrork of the same 
nature as that performed by non-exempt employees of the 
employer. 

Section 541.4 — Outside salesman ^ 
i • 

The term 'employee employed * * * in the capacity of 
outside salesman' in section 13 (a) ( l ) of the Act shall 
mean any employee who customarily and regularly performs 
his work away from his employer's place or places of 
business, who is customarily and regularly engaged in mak
ing sales as defined in Section 3 (k) of the Act and who 
does no substant ia l amount of work of the same nature as 
tha t performed by non-exempt employees of the employer. 
For the purposes of t h i s def in i t ion , recurrent routine 
de l ive r i e s , whether or not p r io r orders are placed by the 
purchasers, and co l l ec t ions , shal l not be considered s a l e s . 

Section 541.5 — Pe t i t ion for amendment of regulations 

Any person vdshing a revision of any of the terms of 
the foregoing regulations may submit in v/riting to the 
Administrator a p e t i t i o n se t t ing forth the chanr;es desired 
and the reasons for proposing them. If, upon inspection of 
the p e t i t i o n , the Administrator believes that reasonable 
cause for araendraent of tha regulations i s set for th , the 
Administrator vd l l e i ther schedule a hearing vdth due 
notice to in teres ted p a r t i e s , or vd l l make other provision 
for affording in teres ted pa r t i e s an opportiinity to present 
t h e i r views, e i ther in support of or in opposition to tho 
proposed changes. In determining such future regula t ions , 
separate treatment for different industr ies and for 
different classes of employees may be given considerat ion. 

Approved by tho Administrator, October 19, 1938. 
.). . Published in the Federal Register, October 20, 1938," 

Changes in V/ording of Part 541 Proposed by AMERICAN RETAIL FEDE11A.TI0N: 

"The term 'employee . . . employed in a bona fide execu
t ive . . . capacity ' in Section 13 (a)(1) of the Act shall 
mean any employee who is entrusted with respons ib i l i ty as 
to the method by which and the time during \vhich he 
executes his work, and who determines important policy 

(3890) 
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q u e s t i o n s , or who r e q u i r e s spec i a l f i n a n c i a l , merchandising 
or o the r t e c h n i c a l and non-manual s k i l l t o execute h i s 
work and who r e c e i v e s compensation a t a r a t e not l e s s than 
$30 a week." 

Changes i n Wording of P a r t 541 Proposed by SOUTHERN STATES INDUSTRIAL 
COUNCIL: 

"The term 'employee employed i n a bona f ide , , , 
a d m i n i s t r a t i v e • « , c a p a c i t y ' i n Sec t ion 13 ( a ) ( 1 ) of the 
Act s h a l l mean any employee whoso d u t i e s a re connected 
s o l e l y w i th t h e a d m i n i s t r a t i o n of an i n d u s t r y , and 
s h a l l embrace c l e r i c a l employees, such as bookkeepers , 
s t enog raphe r s , p a y - r o l l c l e r k s , a u d i t o r s , cos t account
a n t s , purchasing agen t s , s t a t i s t i c i a n s , and / or o the r 
o f f i ce help r e g u l a r l y onployed on a s t r a i g h t s a l a r y bas i s 
and given vaca t ions and s i c k leave vd th pay , " 

Changes i n V.^ording of Pa r t 541 Proposed by the COUNCIL OF NATIONAL 
V/HOLESALE ASSOCIATIONS: 

S • "Change Sec t ions 5 4 1 . 1 , 541,2 , 541.4 t o read as fo l lows ; 

5 4 1 . 1 . (a) 'The term "employee employed i n a bona 
f ide execut ive c a p a c i t y " in Sec t ion 13 ( a ) ( 1 ) of t h e Act 
s h a l l moan any emploj/ee whose pr imary duty i s the manage
ment of the e s t a b l i s h m e n t , or a cus tomar i ly recognized 
department t he reo f , in which he i s employed, and who 
cus tomar i ly and r e g u l a r l y d i r e c t s the work of other 
employees t h e r e i n , and who has the a u t h o r i t y to h i r e and 
f i r e o ther employees or whose sugges t ions and recoinmenda-
t i o n s as to h i r i n g and f i r i n g and as to the advancement and 
promotion or any other change of s t a t u s of o the r employees 
w i l l be givon p a r t i c u l a r we igh t , and who cus tomar i ly and 
r e g u l a r l y e x e r c i s e s d i s c r e t i o n a r y povrer, and v.'lio i s 

•,. . compensated for his s e r v i c e s a t not l e s s than .^35 (ex
c l u s i v e of board, lodg ing , or other f a c i l i t i e s ) for a 
workweek. ' 

(b) 'The term "employee employed i n a bona 
f ide a d m i n i s t r a t i v e capac i ty" i n Sec t ion 13 ( a ) (1 ) of the 
Act s h a l l mean any employee who cus tomar i ly and r e g u l a r l y 
d i r e c t s the work of othor employees i n a recognized 
department of the e s t ab l i shmen t and whose sugges t ions and 
recommendations as to the h i r i n g and f i r i n g and as to the 
advancement and promotion or &iny o the r change of s t a t u s 
of employees w i l l be given p a r t i c u l a r we igh t , and who '.f' 

.. / cus tomar i ly exe rc i sed d i s c r e t i o n a r y powers, andwho i s 
'. aomponsated fo r h i s s e r v i c e s a t not l o s s t han sp25 (exc lu -

• .' s ive of board, lodg ing , or o the r f a c i l i t i e s ) for a work
week. ' • 

541 .2 . 'Tho term "employee employed in a bona f ide . . . 
p r o f e s s i o n a l . . . c apac i ty" i n Sec t ion 13 ( a ) ( 1 ) of the Act 

,. (3890) 
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shall mean any employee 

(a) who is customarily and regularly engaged in work 

(i) predominantly intellectual and varied in 
character.&s. opposed to routine mental, manual, 
mechanical or physical work, and 

(ii) requiring the consistent exercise of dis
cretion and judgment both as to the manner and 
time of performance, as opposed to work subject 

- "I- to active direction and supervision, and ,. 

(iii) of such character that the output produced 
or the result accomplished cannot be standardized 

;. in relation to a given period of time, and 

(iv) based upon educational training in a 
specially organized body of knowledge as dis
tinguished from a general academic education and 

,;.*:..,.;,. from an apprenticeship and from training in the 
performance of routine mental, manual, mechanical 
or physical processes in accordance with a previous
ly indicated or standardized formula, plan or 

\ procedure.' 

541*4. 'The term "employee employed «.. in the capacity of 
outside salesman" in Section 13 (a)(1) of the Act shall mean any 
employee who customarily and regularly perfonns his work away 
from his omployor's place or places of business, who is 
customarily and regularly engaged in making sales as defined in 
Section 3 (k) of the Act and who does no substantial amount of 
work of the some naturo as that performed by non-exempt employees 
of the employer.'" 

• •' (3890) 




